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Abstract

The objective of this research aimed to investigate the legal issue regarding
criminal liability determination in the case of “Revenge Porn”, using pornography of
the victim to intimidate or take revenge, in Thailand. Definitions, concepts, theories
and patterns of revenge porn in foreign laws were studied and comparatively analyzed
in order to suggest guidelines on proper criminal measures for revenge porn offence
in Thailand. The methodology was qualitative research. For documentary research,
textbooks, articles, theses, journals, theories, laws as well as case studies were
studied.

Revenge porn cases in Thailand and overseas are found to be a threat of
revenge between couples, former lovers, or ex-husband and wife when the offender
intends to humiliate the victim by intimidating the person in the pornography that
his/her pornographic or sexual images leak to the public. Such threat includes using
those images as negotiation and intimidation tools to force the victim to fulfill the
offender’s demand, or take revenge his/her ex-lover who has abandoned the offender
for a new lover. The offense is commonly committed on the internet since it is a
convenient, fast and easy channel to spread. The study found that Thailand's legal
measures do not cover revenge porn; therefore, they can neither be applied to nor
effectively prevent the offense. Thailand’s Criminal Code and the Computer Crimes
Act (No. &) BE b&o o are not directly applicable to revenge porn; however, foreign
laws, such as American law, Australian law and Japanese law have specific criminal
punishment measures with, for example, clear definition, nature of the offense, acts
with the intention to cause damage to the victim, provisions on criminal penalties, and
the exceptions of criminal liability.

This research suggests that Thailand should enact criminal measures for
revenge porn and apply other legal measures altogether with such criminal measures

in order to effectively prevent and solve the problem of Revenge Porn in Thailand.

Keywords: Revenge Porn / Criminalization/ criminal punishment
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® Article o “Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of
any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status. Furthermore, no distinction shall be made on the basis of the political, jurisdictional or
international status of the country or territory to which a person belongs, whether it be independent, trust, non-
self-governing or under any other limitation of sovereignty.”

© Article e “Everyone has the right to life, liberty and security of person.”
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" Article @ “(@) Everyone has the right to freedom of movement and residence within the borders of each state.

(o) Everyone has the right to leave any country, including his own, and to return to his country.”
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€ Arizona Revised Statutes Title @en. Criminal Code § eam-eclod. A. It is unlawful for a person to intentionally
disclose an image of another person who is identifiable from the image itself or from information displayed in
connection with the image if all of the following apply:
®. The person in the image is depicted in a state of nudity or is engaged in specific sexual activities.
. The depicted person has a reasonable expectation of privacy. Evidence that a person has sent an
image to another person using an electronic device does not, on its own, remove the person's reasonable

expectation of privacy for that image.
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emotional distress)

A141 3UNIN (image) Av A1nene (photograph), NW3ALe (videotape),
AmduiinanilasinsetuiinanAdda (film or digital recording)

#1917 Ausslalsifudausa (reasonable expectation of privacy) A®
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A191 ANEAINITUNIUNALABLRNIE (specific sexual activities) LW AN
AANTTUNIAUNA MITINANIUIN ATTINAGI) AINAY MTENVBIV AnaTeuine
sy

f1n envesnnuliivdes (state of nudity) Ae A wiiuansdmtien
Pau W AureEmde s

()  UsEnUeInuiEn

aeAUsEnoungludIuves 19AUT (mens rea) fosigaulnladn dnsevin
fioamsadladamenm (intentionally disclose) uaznmiudesszyuaznaliindumie
AGEHENEE *vf%aLLamﬁﬁLﬁuﬁammL‘ﬁ'm%’awmgﬂmwﬁu FeUsznaudeaiuysenisie
Usznsusn yanalunmdesusingidunmld vieamifenssumanalasianis Usznsd
ans Ao widefdemedeudslafunindinanlifudiui dssnsfianu fo guamiy
sioagnidaumelaedianudilasztuy ananu Tudsduynnalunwiy

o.  The image is disclosed with the intent to harm, harass, intimidate, threaten or coerce the depicted
person.
€ Arizona Revised Statutes Title @en. Criminal Code § es-eclo& D.  For the purposes of this section:

®. “Disclose” means display, distribute, publish, advertise or offer.

. “Disclosed by electronic means” means delivery to an e-mail address, mobile device, tablet or
other electronic device and includes disclosure on a website.

o, “Harm” means physical injury, financial injury or serious emotional distress.

& “lmage” means a photograph, videotape, film or digital recording.

& “Reasonable expectation of privacy” means the person exhibits an actual expectation of privacy
and the expectation is reasonable.

. “Specific sexual activities” has the same meaning prescribed in section ee-cee, subsection D,
paragraph e, subdivisions (a) and (b) .

@. “State of nudity” has the same meaning prescribed in section ee-ckee®, subsection D , paragraph

@, subdivision (a).
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® Arizona Revised Statutes Title @en. Criminal Code § esn-aco& C. A violation of this section is a class & felony,
except that a violation of this section is a:

@. Class & felony if the image is disclosed by electronic means.

. Class ® misdemeanor if a person threatens to disclose but does not disclose an image that if
disclosed would be a violation of this section.

“Arizona Revised Statutes Title @en. Criminal Code § emn-eceod. B.  This section does not apply to any of the
following:

®. The reporting of unlawful conduct.

. Lawful and common practices of law enforcement, criminal reporting, legal proceedings or medical
treatment.

en.  Images involving voluntary exposure in a public or commercial setting.

& An interactive computer service, as defined in & United States Code section weno(f)() , or an
information service, as defined in & United States Code section e&e , with regard to content wholly provided
by another party.

& Any disclosure that is made with the consent of the person who is depicted in the image.
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“ Florida Statutes Title XLVI. Crimes § .o, Sexual cyberharassment

(@) The Legislature finds that:

(a) A person depicted in a sexually explicit image taken with the person's consent has a reasonable expectation
that the image will remain private.

(b) It is becoming a common practice for persons to publish a sexually explicit image of another to Internet
websites without the depicted person's consent, for no legitimate purpose, with the intent of causing substantial
emotional distress to the depicted person.

() When such images are published on Internet websites, they are able to be viewed indefinitely by persons
worldwide and are able to be easily reproduced and shared.

(d) The publication of such images on Internet websites creates a permanent record of the depicted person's
private nudity or private sexually explicit conduct.

(e) The existence of such images on Internet websites causes those depicted in such images significant
psychological harm.

(f) Safeguarding the psychological well-being of persons depicted in such images is compelling.

“ Florida Statutes Title XLVI. Crimes § eec.o&. Sexual cyberharassment () As used in this section, the term:
(@) “Image” includes, but is not limited to, any photograph, picture, motion picture, film, video, or
representation.

(b) “Personal identification information” has the same meaning as provided in s. Gee.¢o .

(c) “Sexually cyberharass” means to publish a sexually explicit image of a person that contains or conveys the
personal identification information of the depicted person to an Internet website without the depicted person's
consent, for no legitimate purpose, with the intent of causing substantial emotional distress to the depicted
person.

(d) “Sexually explicit image” means any image depicting nudity, as defined in s. @eel.coe , or depicting a person

engaging in sexual conduct, as defined in s. &w.cos .
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(4) ARFI9E4 (Case study)
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“° Florida Statutes Title XLVI. Crimes § sixe.oc«. Sexual cyberharassment

) The criminal and civil penalties of this section do not apply to:

(a) A provider of an interactive computer service as defined in & U.S.C. s. bmo(f) , information service as defined
in & U.S.C. s. @& , or communications service as defined in s. bob.ee , that provides the transmission, storage,
or caching of electronic communications or messages of others; other related telecommunications or
commercial mobile radio service; or content provided by another person; or

(b) A law enforcement officer, as defined in s. ®&m.a0 , or any local, state, federal, or military law enforcement
agency, that publishes a sexually explicit image in connection with the performance of his or her duties as a law

enforcement officer, or law enforcement agency.
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Q’L%smw&uﬁ 3uni1 Revenge porn agalsfinu Tunifsdengrunsenuginssuiiieaiu
Revenge porn 13endneeamilyin mste1gunielialovesyanaduludnuazmandalulilae
Us1AanNALEUsaN (nonconsensual pornography)

nOUuUI891YIveIuaTguAaNasiile (CALIFORNIA PENAL CODE § bee(a), ()
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Revenge Porn fiseaziBuadail

n.A3NAAIY
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gugey

°® CALIFORNIA PENAL CODE § o&e (j) () (A) A person who intentionally distributes the image of the intimate
body part or parts of another identifiable person, or an image of the person depicted engaged in an act of sexual
intercourse, sodomy, oral copulation, sexual penetration, or an image of masturbation by the person depicted or
in which the person depicted participates, under circumstances in which the persons agree or understand that
the image shall remain private, the person distributing the image knows or should know that distribution of the
image will cause serious emotional distress, and the person depicted suffers that distress.
(B) A person intentionally distributes an image described in subparagraph (A) when that person personally
distributes the image, or arranges, specifically requests, or intentionally causes another person to distribute that
image.
(C) As used in this paragraph, “intimate body part” means any portion of the genitals, the anus and in the case of
a female, also includes any portion of the breasts below the top of the areola, that is either uncovered or clearly
visible through clothing.
(D) It shall not be a violation of this paragraph to distribute an image described in subparagraph (A) if any of the
following applies:

(i) The distribution is made in the course of reporting an unlawful activity.

(i) The distribution is made in compliance with a subpoena or other court order for use in a legal
proceeding.

(iii) The distribution is made in the course of a lawful public proceeding.

(&) This subdivision does not preclude punishment under any section of law providing for greater punishment.
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°< Civil Code of Japan -Chapter V Torts

(http://www.japaneselawtranslation.go.jp/law/detail/ ?id=mcxe&vm=b&re=ob&new=)

(Compensation for Loss or Damage in Torts)

Article woct A person that has intentionally or negligently infringed the rights or legally protected interests of

another person is liable to compensate for damage resulting in consequence.

°® Chapter V Torts

(Compensation for Loss or Damage Other than of Property)

Article oo A person liable for compensation for loss or damage pursuant to the provisions of the preceding
Article must also compensate for loss or damage other than of property, regardless of whether that person

infringed the body, liberty or reputation of another person, or infringed property rights of another person.
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