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56921186: MAJOR: CRIMINAL LAW AND CRIMINOLOGY; LL.M. (CRIMINAL LAW
AND CRIMINOLOGY)
KEYWORDS: INTERNATIONAL COOPERATION/ INFORMATION ABOUT CRIMINAL
OFFENCES/ THAILAND/ ASEAN
THANANON KAMPHERATHAM: PROBLEMS OF INTERNATIONAL
COOPERATION REGARDING THE INFORMATION ABOUT CRIMINAL OFFENCES OF
THAILAND IN THE CONTEXT OF ASEAN ADVISORY COMMITTEE: AWNRUMPA

WAIYAMUK, DOCTEUR EN DROIT, 137 P. 2017.

The objective of this research was to study the limitations of international cooperation regarding the
information about criminal offences of Thailand in the context of ASEAN, according to the Act of Mutual
Assistance in Criminal Matters, B.E. 2535 (1992).

From the study, it was found that this law has determined the criteria in requesting and providing
assistant to foreign countries regarding the information about criminal offences, which must take double
criminality principle into consideration. If the internal law of the requesting country and the recipient’s country do
not find a violation of law in a case that is brought to their attention, they cannot provide assistance to each other.
Therefore, the use of double criminality principle in Thailand is not relevant with the context of ASEAN, as
Thailand has to carry the challenge of crime prevention and suppression. The cooperation of member countries are
needed to find the information about criminal offences, such as the civil registration of the offenders, requests for
evidence that benefit the investigation, and requests for searching, seizing, and garnishment from offenses.
Moreover, the request must not contravene with internal laws of the requesting country. In case the request
interferes with an investigation, prosecution, or other proceedings regarding the criminal case, the law has
determined for the central coordinator to postpone the request, which creates delays and affects the liberty and
rights of all involved people. Furthermore, the differences in the criminal justice system and social context of
ASEAN countries often lead to the denial of such requests.

From the abovementioned problems, the researcher suggests that Thailand should not use double
criminality principle in this matter and the central coordinator should not be authorized to postpone the requests, by
taking into consideration international cooperation for criminal offences, and both bilateral and regional legal
assistance. If such assistant does not help with enforcement, each country should provide assistance even though
there is no double criminality principle, to gain the information regarding criminal offences as broad as possible,
including the suggestions by the Financial Action Task Force (FATF) on the subject of assistance and the United
Nations Convention against Transnational Organizational Crime, 2000, which supports this cooperation. The
member countries must adhere to sovereignty and not overstep interstate sovereignty. Moreover, it was suggested
that Thailand should develop an information system regarding criminal offences that links with member countries
in ASEAN and develop the information system of the ASEAN police (ASEANAPOL) of Thailand to become

concrete and in accordance with the context of ASEAN.
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" Universal Declaration of Human Rights of 1948

Article 11.

(1) Everyone charged with a penal offence has the right to be presumed innocent until proved guilty according to law in a public
trial at which he has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act or omission which did not constitute a penal offence,
under national or international law, at the time when it was committed. Nor shall a heavier penalty be imposed than the one that

was applicable at the time the penal offence was committed.
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" International Covenant on Civil and Political Rights of 1966

Article 15

1. No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal
offence, under national or international law, at the time when it was committed. Nor shall a heavier penalty be imposed than the
one that was applicable at the time when the criminal offence was committed. If, subsequent to the commission of the offence,
provision is made by law for the imposition of the lighter penalty, the offender shall benefit thereby.

2. Nothing in this article shall prejudice the trial and punishment of any person for any act or omission which, at the time when it
was committed, was criminal according to the general principles of law recognized by the community of nations.

" Rome Statute of the International Criminal Court of 1998

Part III General principles of Criminal Law

Article 22

1. A person shall not be criminally responsible under this Statute unless the conduct in question constitutes, at the time it takes
place, a crime within the jurisdiction of the Court.

2. The definition of a crime shall be strictly construed and shall not be extended by analogy. In case of ambiguity, the definition
shall be interpreted in favour of the person being investigated, prosecuted or convicted.

3. This article shall not affect the characterization of any conduct as criminal under international law independently of this Statute.
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" FATF Recommendation 37 : Mutual legal assistance

G. INTERNATIONAL COOPERATION

Countries should render mutual legal assistance, notwithstanding the absence of dual criminality, if the assistance does not
involve coercive actions. Countries should consider adopting such measures as may be necessary to enable them to provide a wide

scope of assistance in the absence of dual criminality.
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