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KEYWORDS: DOMESTIC VIOLENCE/ BATTERED WOMEN SYNDROME (BWS)/
WIFE KILLED HUSBAND
REUCHAKORN YAEMKLINPUT: LEGAL MEASURES FOR CRIMINAL
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At the present time, Thailand has no law regarding the case concerning the wife
who killed the husband on account of the domestic violence which led to “Battered Woman
Syndrome” or BWS. In Thailand justice, such syndrome still has not acknowledged in the case
proceedings. Therefore, the wife would be convicted of murdering according to section 288 or
section 289 of the Criminal Code. The author considers that it is unfair for the wife. The word
“Battered Woman Syndrome” or BWS means the pressure state which arising after the abuse and
the type or the condition applying to the woman who was repeatedly battered by the lover or the
husband which led to the pressure and the stress from long-term violence and then it impacted on
the woman’s mind till such woman fought back violently. Although, there is the Victims of
Domestic Violence Protection Act in Thailand B.E. 2550, this act does not include such case.
The author suggests the official recognizance of the “Battered Woman Syndrome” or BWS in
Thai justice and there shall be the law specifically prescribed to punish the wife committing the
offence in the same kind with the special measure to remedy, cure and rehabilitate the wife who

killed the husband in such case for the purpose of the appropriateness and the fairness.
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" Section 54 Partial defence to murder: loss of control

(1) Where a person (“D”) kills or is a party to the killing of another (“V”’), D is not
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to be convicted of murder if—

(a) D’s acts and omissions in doing or being a party to the killing resulted from D’s loss of self-
control,

(b) the loss of self-control had a qualifying trigger, and

(c) a person of D’s sex and age, with a normal degree of tolerance and selfrestraint

and in the circumstances of D, might have reacted in the same or in a similar way to D.

(2) For the purposes of subsection (1)(a), it does not matter whether or not the lossof control was
sudden.

(3) In subsection (1)(c) the reference to “the circumstances of D” is a reference to all of D’s
circumstances other than those whose only relevance to D’s conduct is that they bear on D’s
general capacity for tolerance or self-restraint.

(4) Subsection (1) does not apply if, in doing or being a party to the killing, D acted in a
considered desire for revenge.

(5) On a charge of murder, if sufficient evidence is adduced to raise an issue with respect to the
defence under subsection (1), the jury must assume that the defence is satisfied unless the
prosecution proves beyond reasonable doubt that it is not.

(6) For the purposes of subsection (5), sufficient evidence is adduced to raise an issue with
respect to the defence if evidence is adduced on which, in the opinion of the trial judge, a jury,
properly directed, could reasonably conclude that the defence might apply.

(7) A person who, but for this section, would be liable to be convicted of murder is liable instead
to be convicted of manslaughter.

(8) The fact that one party to a killing is by virtue of this section not liable to be convicted of
murder does not affect the question whether the killing amounted to murder in the case of any

other party to it.

" Section 55 Meaning of “qualifying trigger”

(1) This section applies for the purposes of section 54.

(2) A loss of self-control had a qualifying trigger if subsection (3), (4) or (5) applies.

(3) This subsection applies if D’s loss of self-control was attributable to D’s fear of serious

violence from V against D or another identified person.
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(4) This subsection applies if D’s loss of self-control was attributable to a thing or things done or
said (or both) which—

(a) constituted circumstances of an extremely grave character, and

(b) caused D to have a justifiable sense of being seriously wronged.

(5) This subsection applies if D’s loss of self-control was attributable to a combination of the
matters mentioned in subsections (3) and (4).

(6) In determining whether a loss of self-control had a qualifying trigger—

(a) D’s fear of serious violence is to be disregarded to the extent that it wascaused by a thing
which D incited to be done or said for the purpose ofproviding an excuse to use violence;

(b) a sense of being seriously wronged bya thing done or said is notjustifiable if D incited the
thing to be done or said for the purpose ofproviding an excuse to use violence;

(c) the fact that a thing done or said constituted sexual infidelity is to bedisregarded.

(7) In this section references to “D” and “V” are to be construed in accordance with

section 54.

™" Section 56 Abolition of common law defence of provocation

(1) The common law defence of provocation is abolished and replaced by sections
54 and 55.

(2) Accordingly, the following provisions cease to have effect—

(a) section 3 of the Homicide Act 1957 (c. 11) (questions of provocation tobe left to the jury);
(b) section 7 of the Criminal Justice Act (Northern Ireland) 1966 (c. 20)

(questions of provocation to be left to the jury)., Retrieved

fromhttp://www.legislation.gov.uk/ukpga/2009/25/pdfs/ukpga 20090025 en.pdf
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" The Homicide Act 1957 Section 2

™ Section 52 Persons suffering from diminished responsibility (England and Wales)

(1) In section 2 of the Homicide Act 1957 (c. 11) (persons suffering from diminished responsibility), for
subsection (1) substitute—

“(1) A person (“D”) who kills or is a party to the killing of another is not to be convicted of murder if D was
suffering from an abnormality of mental functioning which—

(a) arose from a recognised medical condition,

(b) substantially impaired D’s ability to do one or more of the things mentioned in subsection (1A), and

(c) provides an explanation for D’s acts and omissions in doing or being a party to the killing.

(1A) Those things are—

(a) to understand the nature of D’s conduct;

(b) to form a rational judgment;

(c) to exercise self-control.

(1B) For the purposes of subsection (1)(c), an abnormality of mental functioning provides an explanation for
D’s conduct if it causes, or is a significant contributory factor in causing, D to carry out that conduct.”

(2) In section 6 of the Criminal Procedure (Insanity) Act 1964 (c. 84) (evidence by prosecution of insanity or
diminished responsibility), in paragraph (b) for “mind” substitute “mental functioning”., Retrieved

fromhttp://www.legislation.gov.uk/ukpga/2009/25/pdfs/ukpga 20090025 en.pdf
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™ E Lawresources. (2004). Voluntary Manslaughter - Diminished Responsibility," last modified

n.d., sccessed September23, 2015, http://e-lawresources.co.uk/Diminished-responsibility.php
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