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56921209: PROGRAM: CRIMINAL LAW AND CRIMINOLOGY; LL.M. (MASTER OF
LAWS)
KEYWORDS: MEASURES OF SAFETY/ LAND TENURE OF ALIEN/ LAW ENFORCEMENT
SOMCHAI OMIN: PROBLEMS CONCERNING THE ENFORCEMENT OF PENAL
MEASURES IN ALIENS LAND HOLDING REGULATION. ADVISOR: AWNRUMPA

WAIYAMUK, DOCTEUR EN DROIT., 130 P., YEAR 2017.

The objective of this research is to study and analyze the enforcement problem of actual
penal measures a land tenure of aliens under the Land Code resulting in the lack of actual practical
effect toward the aliens and their accomplices. The study on the event of aliens as natural person and
land tenure under Land Code was conducted.

According to the study, the finding indicated that Thailand has encountered with the
enforcement problem of penal measures under Section 111 and Section 113 of Land Code both toward
the aliens and their accomplices in violation of legislation on Aliens’ land rights under Land Code by
allowing Thai nationals to be named in land title deeds in lieu of the aliens and to later create burdens on
lands for the benefice of aliens so that the latter become the subject of rights with the power to
command, dominate and use land as if being the proprietor for long-term period. The cause of the
significant problem was due to non-actual exercise of inquiry power by the responsible authority since
the officer with specific authority and responsibility has not yet been appointed. In addition, penal
measures available under the current Land Code which are imprisonment and fine might be inadequate
to prevent recidivism of the accomplices of the offence concerning land tenure of aliens.

From the aforesaid problems, the researcher suggested that Land Code should be amended by
appointing land officers to be the inquiry official in charge of inquiry power of offences under Land
Code and to submit the case to public prosecutor for prosecution before the Court of Justice. For
recidivism prevention , should be added to actual penal measures, the measures of safety withholding
the rights of ownership and possession of new lands from the accomplices of the offences concerning
land tenure of aliens for not exceeding five years from liberation date. Moreover, the central agency
under Department of Lands should be established and entitled with the responsibility structure on data

collection and execute the legal measures concerning land tenure of aliens for actual enforceability.
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The Acquisition of Land for Residential Purpose by Aliens

An alien bringing money not less than Baht forty million as specified in the Ministerial
Regulation into the Kingdom for investment may apply for acquisition of land for residential
purpose not more than one rai in area, provided also that permission must be obtained from the
Minister. Under section 96 bis of the Land Code, the application for such acquisition of land shall
be in accordance with rules, procedures and conditions prescribed in the Ministerial Regulation as
follows:

1. In the case of an alien, who brings money for investment and wishes to apply for
permission to acquire land for residential purpose, shall lodge an application (Alien 4 Form) to
the competent official under section 71 of the Land Code together with the following documents:

1.1 An alien identification card issued by the Police Station in whose jurisdiction the
alien is domiciled or a certificate of residence issued by the Immigration Division, National
Bureau of the Royal Thai Police Force or a passport indicating the nationality of the alien;

1.2 Evidences of an investment in the business or activity that falls under Ministerial
Regulation prescribing rules, procedures and conditions concerning the acquisition of Land for
residential purpose by aliens B.E. 2545:

1.2.1 Letter of investment confirmation from bond seller and bonds of Thai
Government, bonds of Bangkok of Thailand, bonds of State Enterprise or bonds which the
Ministry of Finance secures the capital or interest;

1.2.2 Letter from the Asset Management Company confirming that an alien has
invested in property mutual fund, property mutual fund or mutual fund for resolving financial
institution problems established under the law on Securities and Stock Exchange, and an evidence
of investment in such fund;

1.2.3 Evidences concerning investment in share capital of a juristic person who
is granted promotion of investment under the law on promotion of investment, certificate of
registration as a juristic person, name list of the juristic person’s share holders, and a certificate
indicating that such juristic person is granted promotion of investment from the Board of
Investment;

1.2.4 Evidences of engagement in an activity that entitles for being granted promotion

of investment under the law on promotion of investment according to the announcement made by
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the Board of Investment, certificate of registration as a juristic person, name list of the juristic
person’s share holders, and the Board of Investment’s letter indicating that an activity being
operated entitles for being granted promotion of investment.

The evidences mentioned in para. 1.2.1 to 1.2.4 either the evidence in one para. or one combines
with the other(s) can be used but the total amount shall be not less than Baht forty million.

1.3 Evidences of bringing a foreign currency into the Kingdom or the withdrawal of
the money from a foreign currency account or from a non-resident Baht account for investment.

Either one or more of the above mentioned evidences can be used but the total amount
shall be not less than Baht forty million.

1.4 In the case of the land to be acquired is not located in Bangkok Metropolis, Pattaya
City or Tessaban (Municipality); the letter of confirmation from the Provincial Office of Town
and Country Planning is required certifying that the land to be acquired is located within a
residential zone under the law on Town Planning.

1.5 Letter of Ministry of Defense or of the agency concerned confirming that such land
is not located in a military safety zone under the law on Military Safety Zone.

1.6 The sketchy map showing the location of land seeking for permission.

1.7 In the case where an applicant has already had right on land by the time the
application is being lodged, an applicant shall produce such land right document;

2. A person who is granted permission shall maintain the investment period not less
than five years. He/she is required to produce the evidence of possession in the investment in 1.2
as the case may be as current, which shall be not less than Baht forty million, to the competent
official according to section 71 once a year, on five consecutive years and each year shall be no
later than the date making the acquisition registration of the aforementioned land.

3. A person who is granted permission shall utilized such land for a residential purpose
of his/herself and the family in a way that is not contrary to the local custom or good living of the
local community.

4. A person who is granted permission shall inform such land utilization for a
residential purpose to the competent official of land office according to section 71 within sixty

days as from the date of utilization.



123

5. A person who is granted permission shall facilitate the competent official
supervising the use of such land to ensure that the utilization is in accordance with rules and
conditions prescribed in the law once he/she receives a written notifications from the competent
official under section 71.

6. If a person granted permission withdraws an investment in the business or activity
before the due date of investment in 2, he/she shall inform in writing to the competent official
according to section 71 within sixty days as from the date of making the withdrawal.

7. A person granted permission shall utilize such land for residential purpose within
two years as from the date of the land acquisition registration.

8. If a person granted permission does not comply with the rules and conditions in 2-6,
the Director General shall have the power to order such person to dispose of the land in a portion
of his possession within the period of not less than one hundred eighty days and not more than
one year. If the time limit elapses the Director General shall have the power to dispose of such
land. Also, if the person does not comply with the condition in 7, the Director General shall have
the power to dispose of such land.

9. Any foreign language document shall be translated into Thai language. The
translation shall be certified according to the Ministerial Regulations (B.E. 2540) issued under the
Purview of Administrative Procedure Act B.E. 2539. (Phraratchabunyat Vithipratibut Ratchakarn
Thangpokkhrong B.E. 2539)

10. In the case of a person bringing money into the Kingdom to the amount of Baht
forty million for investment and has bought the land less than 1 rai, if later and within the period
of investment, that person wishes to buy additional land, in this instance, the documents attached
to the current investment can be used along with the application for acquisition of the additional

land.
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Enforcement and Punishment Measures in Land Holding as an Agent for an

Alien.

If it appears the fact last that there is the treat of land holding as an agent for an alien,
the measures to the land disposal and the offender punishment shall be enforced as follows;

1) Measures on land by enforcement to dispose of the land in accordance with legal
procedures.

Under Section 94 and 96 of the Land Code, stipulate the regulation when it appears
that person who obtained the land as an agent for an alien or alien entity or alien who obtained the
land illegitimately, he/she shall dispose of such land in the portion of his/her possession within
the period of time specified by the Director-General of the Department of Lands which shall be
not less than one hundred eighty days and not more than one year. The Director-General shall
have the power to dispose of such land if time limit elapses.

2) Measures on individuals with criminal offense and to be punished in accordance
with laws.

In the case of applying for land registration as an agent for an alien, there will be a
criminal offense as follows;

2.1 Offenses against the Criminal Code Section 267 due to information the competent
official to recode false statement in the official documents shall be subject to punishment with an
imprisonment of not exceeding three years or a fine of not exceeding 6,000 Baht or both.

2.2 Offenses against the Land Code. The alien who commits the offenses under the
Land Code Section 111, due to the acquisition of land illegitimately; shall be subject to
punishment with a fine of not exceeding 20,000 Baht or an imprisonment of not exceeding two
years or both. Juristic person who commits the offense under the Land Code Section 112, or
Section 113 in case of Thai people; due to the acquisition of land as the agent for an alien or alien
entity shall be subject to punishment with a fine of not exceeding 20,000 Baht or imprisonment of

not exceeding two years or both.
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