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Abstract

This research aims to explore the meanings, concepts, and theories associated
with "Legal measures concerning the prevention and suppression of internet child
pornography in Thailand" in order to analyze legal issues related to internet child
pornography in the country, draw conclusions, and formulate recommendations
regarding suitable approaches for preventing and suppressing child pornography on the
internet in Thailand.

Qualitative methods, specifically documentary research, which involves
studying various sources such as textbooks, books, articles, theses, journals, legal
theories, principles, as well as information obtained from the internet, to gather
comprehensive insights were employed in this study.

The findings indicate that the Thai Criminal Code lacks clarity regarding the

non

definitions of "child pornography," "sexual exploitation," and "pedophilia." Additionally,
the prosecution of individuals for possessing, transmitting, and distributing child
pornography on the internet is not effective. Furthermore, the Child Protection Act of
2003 and the Computer Crimes Act of 2007 impose relatively lenient criminal penalties
on offenders, rendering deterrence ineffective compared to contemporary US laws,
which feature clear and stringent penalties.

The researcher has reached the following conclusions and recommendations:
There is a critical necessity to enhance and revise criminal law concerning the definition
of child pornography. Amendments to Thailand's child protection and computer laws
are necessary, with a focus on increasing criminal penalties for cases involving internet
child pornography. These measures aim to bring clarity, minimize ambiguities in legal
interpretation, and ensure alignment with principles of safeguarding children's rights.
Implementing effective measures to prevent and suppress internet child pornography
in Thailand is crucial, adopting a modern approach consistent with international

standards.

Keywords: legal measures, internet child pornography, child's right
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1.1 aydyaanuszanyfinaiednsin (The United Nation Convention on the
Rights of the Child (CRQ))
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! The United Nation Convention on the Rights of the Child (CRC)) Article 34
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aunfiieariuidin (Optional Protocol to the Convention on the Rights of the Child on
the sale of children, child prostitution and child pornography (OPCRC))
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“States Parties undertake to protect the child from all forms of sexual exploitation and sexual abuse. For these
purposes, States Parties shall in particular take all appropriate national, bilateral and multilateral measures to
prevent:

(a) The inducement or coercion of a child to engage in any unlawful sexual activity,

(b) The exploitative use of children in prostitution or other unlawful sexual practices;

(c) The exploitative use of children in pornographic performances and materials.”

Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and
child pornography (OPCRC) Article 2

For the purposes of the present Protocol:

(a) Sale of children means any act or transaction whereby a child is transferred by any person or group of persons
to another for remuneration or any other consideration;

(b) Child prostitution means the use of a child in sexual activities for remuneration or any other form of
consideration;

(c) Child pornography means any representation, by whatever means, of a child engaged in real or simulated
explicit sexual activities or any representation of the sexual parts of a child for primarily sexual purposes.

% Article 3

1. Each State Party shall ensure that, as a minimum, the following acts and activities are fully covered under its
criminal or penal law, whether such offences are committed domestically or transnationally or on an individual
or organized basis:

() In the context of sale of children as defined in article 2:

(i) Offering, delivering or accepting, by whatever means, a child for the purpose of:

a. Sexual exploitation of the child;

b. Transfer of organs of the child for profit;

c. Engagement of the child in forced labour;

(i) Improperly inducing consent, as an intermediary, for the adoption of a child in violation of applicable
international legal instruments on adoption;

(b) Offering, obtaining, procuring or providing a child for child prostitution, as defined in article 2;

(c) Producing, distributing, disseminating, importing, exporting, offering, selling or possessing for the above
purposes child pornography as defined in article 2.

2. Subject to the provisions of the national law of a State Party, the same shall apply to an attempt to commit
any of the said acts and to complicity or participation in any of the said acts.

3. Each State Party shall make such offences punishable by appropriate penalties that take into account their

grave nature.
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1.3 9y ”fg@ﬂﬁL%&ﬂﬁ? Lanzarote Convention (the Convention on the Protection
of Children against Sexual Exploitation and Sexual Abuse)
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4. Subject to the provisions of its national law, each State Party shall take measures, where appropriate, to
establish the liability of legal persons for offences established in paragraph 1 of the present article. Subject to the
legal principles of the State Party, such liability of legal persons may be criminal, civil or administrative.
5. States Parties shall take all appropriate legal and administrative measures to ensure that all persons involved
in the adoption of a child act in conformity with applicable international legal instruments.
# Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse
“Article 1 - Purposes
1 The purposes of this Convention are to:
a prevent and combat sexual exploitation and sexual abuse of children;
b protect the rights of child victims of sexual exploitation and sexual abuse;
¢ promote national and international co-operation against sexual exploitation and sexual
abuse of children.
> “Article 20 - Offences concerning child pornography
1 Each Party shall take the necessary legislative or other measures to ensure that the following
intentional conduct, when committed without right, is criminalised:
a producing child pornography;
b offering or making available child pornography;
c distributing or transmitting child pornography;
d procuring child pornography for oneself or for another person;
e possessing child pornography;
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f knowingly obtaining access, through information and communication technologies, to
child pornography.
2 For the purpose of the present article, the term “child pornography” shall mean any material
that visually depicts a child engaged in real or simulated sexually explicit conduct or any
depiction of a child’s sexual organs for primarily sexual purposes.
3 Each Party may reserve the right not to apply, in whole or in part, paragraph 1.a and e to the
production and possession of pornographic material:
- consisting exclusively of simulated representations or realistic images of a non-existent
child;
- involving children who have reached the age set in application of Article 18, paragraph 2,
where these images are produced and possessed by them with their consent and solely
for their own private use.
4 Each Party may reserve the right not to apply, in whole or in part, paragraph 1.f.”
¢ “Article 21 - Offences concerning the participation of a child in pornographic
performances
1 Each Party shall take the necessary legislative or other measures to ensure that the following
intentional conduct is criminalised:

a recruiting a child into participating in pornographic performances or causing a child to
participate in such performances;

b coercing a child into participating in pornographic performances or profiting from or
otherwise exploiting a child for such purposes;
¢ knowingly attending pornographic performances involving the participation of children.
2 Each Party may reserve the right to limit the application of paragraph 1.c to cases where

children have been recruited or coerced in conformity with paragraph 1.a or b.”
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1.4 oydaygryeiaiiferiueivanssaleiues (Budapest Convention on
Cybercrime)
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" Budapest Convention on Cybercrime) “Article 9 - Offences related to child pornography

1 Each Party shall adopt such legislative and other measures as may be necessary to establish
as criminal offences under its domestic law, when committed intentionally and without right,
the following conduct:

a producing child pornography for the purpose of its distribution through a computer

system;

b offering or making available child pornography through a computer system;

c distributing or transmitting child pornography through a computer system;

d procuring child pornography through a computer system for oneself or for another
person;

e possessing child pornography in a computer system or on a computer-data storage

medium.”

8 “2 For the purpose of paragraph 1 above, the term "child pornography" shall include
pornographic material that visually depicts:
a a minor engaged in sexually explicit conduct;
b a person appearing to be a minor engaged in sexually explicit conduct;
c realistic images representing a minor engaged in sexually explicit conduct.
3 For the purpose of paragraph 2 above, the term "minor" shall include all persons under
18 years of age. A Party may, however, require a lower age-limit, which shall be not less than
16 years.
4 Each Party may reserve the right not to apply, in whole or in part, paragraphs 1, subparagraphs d and e, and 2,
sub-paragraphs b and c¢.”
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Pornography Protection Act of 1996)
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(the Prosecutorial Remedies and Other Tools to End the Exploitation of
Children Today Act of 2003)
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® Obscenity and Pornography - Subtitle A: Child Obscenity and Pornography Prevention - (Sec. 502) Allows as an
affirmative defense to the charge of virtual child pornography only that:

(1) the alleged pornography was produced using only actual persons all of whom were adults; or
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Center for Missing and Exploited Children wieii3un1 NCMEC
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2.4 wszswUygRdiensdesiuanuiliudiudmiseeuladvaain a.6.1998
(Children's Online Privacy Protection Act of 1998)
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sz gRiasnstesiuanuiludiudinisesulaivewin a.a. 1998 (Children's
Online Privacy Protection Act of 1998) 3engaq 11 COPPA ungusnefisjsazAunseaiin

f va =

ag9geRignaInsyuLBumesiln lnamziinangiiniy 13 U lnenguune COPPA UryalRts

<

Jomuuniniuledlag 1Tngussasafidadiluivnergsinit 13 Yazdeslasuanudusey

(2) the alleged pornography was not produced using any actual minors.

19 prohibits:

(1) making a visual depiction that is a digital image, computer image, or computer-generated image of, or that is
indistinguishable from an image of, a minor engaging in specified sexually explicit conduct;

(2) knowingly advertising, promoting, presenting, distributing, or soliciting through the mails or in commerce,
including by computer, any material that is or contains an obscene visual depiction of a minor engaging in
sexually explicit conduct or a visual depiction of an actual minor engaging in such conduct;

(3) knowingly distributing, offering, sending, or providing to a minor any such visual depiction using the mails or
commerce, including by computer, for purposes of inducing or persuading a minor to participate in an illegal act;
and

(4) knowingly producing, distributing, receiving, or possessing with intent to distribute a visual depiction of any
kind, including a drawing, cartoon, sculpture, or painting, that, under specified circumstances, depicts a minor
engaging in sexually explicit conduct and is obscene, or depicts an image that is or appears to be of a minor
engaging in such conduct and such depiction lacks serious literary, artistic, political, or scientific value.

1 Subtitle B: National Center for Missing and Exploited Children - (Sec. 321) Authorizes increased appropriations
for the NCMEC for FY 2004 and 2005.

12 (Sec. 322) Authorizes Secret Service officers and agents, at the request of any State or local law enforcement
agency or of the NCMEC, to provide forensic and investigative assistance in support of any investigation involving
missing or exploited children.

13 (Sec. 323) Amends the Missing Children's Assistance Act to coordinate the operation of a cyber tipline to allow
online users to report Internet-related child sexual exploitation.
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