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Abstract

The objective of this documentary research is to study two main issues,
namely:

The first issue concerns whether the provisions of the conflict of laws rules,
which do not directly determine the rights and obligations of individuals but solely
determine the applicable law to situations or disputes involving multiple jurisdictions,
can be subject to constitutional review in Thailand. As the law that the court will apply
to the case, the study found no obstacles to the constitutional review of the conflict
of laws rules contained in the Conflict of Laws Act B.E. 2481. The fact that the
provisions are tools for determining the applicable law should not be a reason for such
provisions to be precluded from constitutional review. This is because the selection of
the connecting factors for each legal category reflects the influence of the civil law
concepts as well as the prevailing social values at the time of enactment of the law.

The second issue concerns whether provisions of the conflict of laws rules
that designate the husband's nationality as the connecting factor in marital
relationships and the father's nationality as the connecting factor in parent-child
relationships are considered as the violation of the constitutional principles of equality
and non-discrimination on the basis of sex. According to the study, similar provisions
have been subjected to constitutional review in some countries, but no such rulings
have been issued in Thai law. Considering the principle of equality, there are no
significant differences between husbands and wives or fathers and mothers that would
justify siving priority to the husband's or father's nationality for locating marital and
parent-child relationships. Uniformity of applicable law for family relationships cannot
be justified as a reasonable explanation for different treatment, as most conflict of law
systems nowadays no longer use the husband's or father's nationality as the connecting
factor for family relationships. However, a review of Thai Constitutional Court rulings
on gender equality has not found any instances where a provision was found to violate
the principle on the basis that the underlying values of the legal provision violated the

principle of equality. Rather, the court requires that the law establish different



treatment, resulting in a concrete loss of certain rights for one gender, to be considered
unconstitutional. This approach may be deemed unsuitable for the constitutional
review in the case of conflict of laws rules, as these rules do not directly define the
rights and obligations of individuals.

The study recommends that in the constitutional review of conflict of law rules, the
underlying values of the law should be taken into account. In addition, Sections 21,
22, and 30 of the Conflict of Laws Act B.E. 2481 should be amended to use gender-
neutral connecting factors that can also be applied in the context of same-sex
marriage.

Keywords: 1. Constitutional Review

2. Conflict of law Rules

3. Principle of Gender Equality
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? Regulation (EC) No 593/2008) of the European Parliament and of the Council of 17 June 2008
on the law applicable to contractual obligations

> Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations

* Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law,
recognition and enforcement of decisions and cooperation in matters relating to maintenance
obligations

> Council Regulation (EU) No. 1259/2010 of 20 December 2010 implementing enhanced
cooperation in the area of the law applicable to divorce and legal separation

® Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on

jurisdiction, applicable law, recognition and enforcement of decisions and acceptance and
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European Certificate of Succession
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’ Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008
on the law applicable to contractual obligations (Rome I): “Overriding mandatory provisions are
provisions the respect for which is regarded as crucial by a country for safeguarding its public
interests, such as its political, social or economic organization, to such an extent that they are
applicable to any situation falling within their scope, irrespective of the law otherwise applicable

to the contract under this Regulation”
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sunuwresunUalangranedaiuwazaninizingsiiaentd

4 s

1. dawersamngrsUgyaiiluniseansuunginalai 116 180159 AA UKA

v

nHYNIY
N1509NLUUNYNANINIIAIENTTARUMIING VU8 FULUUAS 9 Tnere3d el
AANAUINUTZNIS TgaIiuaInNNanfeInIstaaliinTuka 09Nk uUNgNANINRIENITTANY
WINVENELNa UIIaANYaINeTY 9 (Jacquet, 2001, p. 203) fogauu
1) MsimuAgaNIziigILUULAeN (Altemative connecting factor) N13AMUATA
= o 1Y ¢ aa v Xa A & Yaa 1 < v
ineiigIdmsuANNaLysalisesuuvesliingsy vislimeigeludanssulunndulunzaie

WRSR9UBY “UuUU” Jayme, 1995, p. 45) dmsunsesnvdnyaiiinnienstaiuwienguing

'
va | =

WNsANIIY 2481 Unngeglunngy 20 FalyalAdn msausadalavignieswmiuuuunyayai
HlunguineuisUszwmaniviinsausadugoududuanysel waznmsausasewineauludedy

Ine vionuludsfulneduaumiewng Felavilusidsemalaggniaswmiuiuunnguanelng

L3

[ V1 [ [y
mvualigeududuaysel

wa

nundeyelAnanan nsausafidreniaduyaradymlneaiuisaidonyiniy

o

| A o - = ° vay v a £ a
LUUMNNYMUNBLIU B AT Sausavisouuusuing g lneinnualinls (Uszdns U

MIMUNLY, 2561, K1 148)

Y] 1 [

171951 40 W51V YA

18N13TANULKINY Iy URYelAlN “Unnadzyin

[ g

[

fdonssumunuuinguuedgymAnivualinld wisazvienunuuinguunevesUsemeanvi

o

Adenssunmualifla” Tuseswuvveslfinssuiiieldoronnuanysalvedfingsy vin
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AdenssuausadenlUanungvineveslsemananidenssutiuldyvavsoasyinny
wuvresUszmanitenssutuyihfdenssuaunld gainizineludewuuiiiitenssudad

anwanduganiziieamiadon (Alternative) (Uszans Uandmunnlly, 2561, wil 148)

'
A ¥ LY 2

dmsuanuanysaliseswvuvesdyyi buduiilineitesivedwniunsng 1ne

¥
Y 1 = va A «

9 253A3N “usnanazUygibiiluegdulunsesvlygRinianguunsdulawisuseme
Tne mmﬁwjﬁﬂlﬁmﬁ’mLLUULLﬁ\‘iﬁaﬂiSNEJ'@NL‘fJ‘Lll‘dm:uﬂ{]‘VimSmaﬂﬂizL%ﬂﬁﬁaﬂﬁuﬁ?ﬂﬁ
¥ty Uszneumes 13 253nan “duandenliifuluay fnliingnAeemINkuUSUiIvUN
Wlungmunedsldsfuunnauisdoaiu” liidygauuuuiingrneiléiduiuaa
vesdnyaimualiild vieasvimuuuuiingvanevesussmaividyanivualiAle (Rnd
Toud Fumsuaula, 2564, niin 343; adla qlae, 2555, w1 75-76; @a1engn wawgyiy, 2482,
wih 219) MsfigasInguIneidenilazeenuuungunasiinsnenstatuuisngraneluguuuy
fanadunisagvieunnunergui agndesanidunianguunedanann (Loussouarn,
1981, p. 52) 1Wu AnuneemAszdesiulilvdyymiensansannduluasfomaualy
Soauuy

2) ngunasiinFensdafuwiangnedsinadenungnsdideladeniaies
s'hmﬁsné?'fﬂL‘i‘]usﬂwﬁ'ﬂgwmaé’fmmiﬁmmaq n3UelAnguunedaiuluuinianenaldin
UsingluFesasifia 1wy ngrunedaiuvesussmadineesiaud dryaalvgidomeanaud

v v v

nhivasndeaiunsaidennguunenlgtefuiunisisensesandenis lnseninang e
UseimnaninazdinUsznougsiavseddueg Ussdmseng nunevesuseimealaungadud
b ! 11 Yo a a YA b o o 1 [ 1

Audsudingviasdaanansafigadlaindudgniiludmiheludssinadiinanlagusaain
AuBuranvedvitazda® ludu nmsimuaundydRludnyaedinandingussasd
wWeliignsdilneNngunedeansfuasaaninsadonnandnenguueiiiuinasnnsuiu

Tinguneasidunaunidisaulduinndt nsdygAngunaeidindienisdaduwianguunely

' Loi fedérale sur le droit international privé. Art. 135 1 : Les prétentions fondées sur un défaut
ou une description défectueuse d’un produit sont régies au choix du (ésé:

a. par le droit de UEtat dans lequel 'auteur a son établissement ou, & défaut
d’établissement, sa résidence habituelle, ou

b. par le droit de UEtat dans lequel le produit a été acquis, sauf si "auteur prouve que
le produit a été commercialisé dans cet Etat sans son consentement. [online] Available from:

https://fedlex.data.admin.ch
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Snwaipdandnrted uunAnuay ausnevasngranelunslauduasesdidens
91nN199iaziila (Dolinger, 2000, p. 489)

3) manmualildngminefidulsslevifiandoyanaiingrunedeanisduases
gty ngranedmatydRsainiziisamadenlaglilingrnedidulselovisesin
mﬂﬂfmzijmgwmaﬁfgémasuaaLﬁﬂLLazéf’mwaﬁmmimﬂummzﬁLﬁmﬁm“

1) mslH5UnuURANIZAILUUHEY (Cumulative connecting factor) (Uszdns U
NTaunle, 2561, p. 147) 13e “wuvazan” Raadad Junsuavla, 2564, w1 227) ER
UsinglunseswlaAinrmensdaiuuiengvuneg wnsdnsy 2481 fdreeau

1A 12 95300 “igimalnegasaalvinuniesdelpdanumieduiogTu
Ussinalngaglunaiueyuia wiseyTunmwvinyldu Ihdulumungmnedyyidves
yanatiu og9lsia dlimalnedaliyanaiudinfueglunweyuia wiseglunwiing
IngorRemgangmanylnedldeeulinssin”

wws 15 “nildaininnisazde s unganeuvisduidautoasedon i
(humsasidnduldiindu”

aruluassaneululdunussmitoutoaieiisaiulunesyng Ssluidunisasidn
aunnnaelneg

nsdlazifueeiielsfinm dheiidoudemeszisonsosnidulnumauny vienud
o1lnluilduenainiingvane negosliniseonsoals”

11991 36 “wihilaunssideeg Diduluamngwnedyydvesyanadagnidnios
Digunisziden

06191577 yanagTansiSnsosnaunisuisegvxsensouduniinguunelne
ougImlily”

va o 1

uniggininandunisihdefiansannunguuneiiiisinisauasuiseusos

o

YaaUszmALUsEnaUNsURaRngnaeiden1stniuwisngmuie  (Bucher, 1993, p. 34)

=

5) nsinuaundyaiAngnaeidnslgnistanuwisngangludnuaeAidnig

Amuadesnyiulunsusuldnguunvarsdyainyanizsingmandvnldluuinsiiig as

" Legge 31 maggio 1995, n. 218 Riforma del sistema italiano di diritto internazionale privato. Art.
33- 1.: Lo stato di figlio e' determinato dalla legge nazionale del figlio o, se piu' favorevole, dalla
legge dello Stato di cui uno dei genitori ' cittadino, al momento della nascita. [online] Available

from: https://www.normattiva.it/uri-res/N2L s?urn:nir:stato:legge: 1995-05-31;218lvig=2020-09-17
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nguaneivaumsiamziiein susuldnginasidmenisdaduuiengnunsasnndss

=

Yuuleureniearsdyal (Substantive policy) 18335 w3oan1anadnideuisdeidunis

aavsAuldmaneslsuldnananuasuiseuios lngonluinluuisnsalaglidesiiunis

=

Mnaefdnidaduimavenisuiuldngmneansdydfsssemedingranedasudlilda
infuanuasuiieufoss luneseninussmaludagiuvesUszimavesmaiiiarsunaf
vizelillneriuundyaiiluremdnanuasuiieusos (Freghatu 1ns 5 nsesvdyad
F1EMSTAAULINY VN WNSANTIY 2481) wealladana1d 1Sendn“undyaAnAyes
NANANAIULTBUTY” (Clauses spéciales d'ordre public 138 Clause d’ordre public
positif) Beusingeglungunasiidhenmsdnduwisnguanevesuisseme fegnatu Tunis
Uszuranguunetonvuseninlssinavasuadsuatul 2004 dawiazdanslduuinig

va a

unUgygiinsauysal (Multilateral %39 Bilateral rules) Afinsldwaila “undyaiffievues
o oy . , ) 44 o
NaNAUEIULISBUSRE%” (Clauses speciales d'ordre public) Tuunaasiiieinvantue
upRaLAzATEUATY (Fallon, 2008, pp. 105-106) AI9E194LAU 11ATT 46 NI ANUATA
inzfemandmsuleulunsausalindyyfvesgansausasiigluvaeivinisausawand
nsmvuatinguinedgfuulidnalddidumnnguunedy s inguanedadudlildu
unsausaserinyaranadediuluuensd laun nsdiifausasgadosenididyya

vIedunegUszieglulseimaniusesnsausaning i

2. daWersalmNaIsUyaialun1snmungainIzing?

wannmAlALarAUTAINTAI803ULUUVRIUNU AN e I1A28n1S

A7)

v |

afukiangranend nsidenld “ganizied” luundyafnguuiedaiuensasyiauy

WA tungrueasUydArsednuuzuadlasiasanidiausoan tunadeny

'? Art. 46. Loi portant le Code de droit interational prive

Sous réserve de l'article 47, les conditions de validité du mariage sont régies, pour chacun des

époux, par le droit de l'Etat dont il a la nationalité au moment de la célébration du mariage.
L'application d'une disposition du droit désigné en vertu de l'alinéa ler est écartée si

cette disposition prohibe le mariage de personnes de méme sexe, lorsque l'une d'elles a la

nationalité d'un Etat ou a sa résidence habituelle sur le territoire d'un Etat dont le droit permet

un tel mariage. [online] Available from: http://www.ejustice just.fgov.be/loi/loi.htm
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o a

AavganIsidenitnunganIgiigINazyisum i lanunganea s a R wu

q

[ a

Tunsaifidunisavifinfifidnwazdmend (Cross-border tort) nanade wnazidain (Locus
delicti commissi) FuluUsemanilwanavasnisviazifinndennudenme (Locus damni)
Antulusnussmenila Lﬁm‘uizlﬁuﬂmmmLflunmwmaﬂnmaswé’adwzaﬂfnuqmnglﬁ&J’;
fiaufiaziiaiodu (Locus delict) TnAnduludsemelauazldngunevesusamnalatady
JENINERIUTENARINGT (Kahn-Freund, 1968, p. 28; Sialelli, 1967) TullagdungLnaeii
é'hEJmssﬁ’mﬁ’uwaﬂgwmmawmwizL%ﬂlﬁtﬁaﬂﬁmum@LmsﬁmﬁﬂsmmﬁmmL?iemw

AAY U (Lex loci damni) Tu T Useinan winazilaind W (Lex loci delicti commissi)

A081UYU NYNUNIIAIBNITTANULKIN MU VBIUTENAGINLTDT LaUA AL $5ATLUN

' '
aa Y o =

(Quebec) inuanseiud lunsdiifvinasdawazdidemeiaunegludssnadeaiulild
ngvuneveslsenaRinaviIdy uilunsaiidvitasliauasdenieldladtunegunily
Uszimneaiieaiu Tidulumunguanevesuszmeainisnszitazidaiedy wilunsdiiaing
a a X a P v o | Yo o v o a

domeintuludnussinanis Winguinevesuseimadsnailddsdumngviasidinaiaving
ladranudeneaziintulaluuszmaninana® uenainlingunasia1aien159nA ULt
nOMuIEL3 eanguued i UAuduni 9 lldinandyarvesanninglsy (Rome |

Regulation) MuuaganzieIdmiunsalnnusuiaieasilianiluiingrunsaduilala

" Loi fédérale sur le droit international privé. Art. 133 (2) : Lorsque 'auteur et le lésé n’ont pas
de résidence habituelle dans le méme Etat, ces prétentions sont régies par le droit de U'Etat dans
lequel Uacte illicite a été commis. Toutefois, si le résultat s’est produit dans un autre Etat, le
droit de cet Etat est applicable si 'auteur devait prévoir que le résultat s’y produirait. [online]

Available from : https://fedlex.data.admin.ch

Quebec civil code. Art. 3126: The obligation to make reparation for injury caused to another is
governed by the law of the State where the injurious act occurred. However, if the injury
appeared in another State, the law of the latter State is applicable if the person who committed
the injurious act should have foreseen that the injury would manifest itself there

In any case where the person who committed the injurious act and the victim have their
domiciles or residences in the same State, the law of that State applies. [online] Available from :

https.//www.legisquebec.gouv.qc.ca/en/document/cs/ccg-1991
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Auualidudu HiingumnevesUsswafianudsmeiniu ldinvanisalinelminaiy
demeaziaululssnala ™

J a A a A a d' a a dy R
ANBIVNYVBINTTLADNYALNIZLNYIN AUNAMULFLIIULNATVU (Locus damni) A®

1 Y a

wnAafinsimusganIzieivssmaiinudemeaiaiussilunusedidemeninnig

Y

hazdiasnnnindesandunisaziounnaalumsanstygfvesnguunsunisluisesazidia

nafie wuiAassensvaeaudsmeliuiidemelildnsadnedvinasidiad ey

Aaa v o 6

ngrnevesssmAvesidemeisdoldindugannmefifiduius (C. Pryles, 1991, p. 45)

wwIAnd esmdIn1sAnungaiifevesdfduiususassnuiastaladndinasin

' " Y

Al

sUnuulassavesanfunsdnuilasuniseensuludseinanis q Wy Msivuagaiag

[
= [J

spmineNduiussEningausadedansdlogstosansauliogfiand nsdvualiqeiing
sewinsaudiussenielannsnuazyasiiveusiengmanedsiignsdlogaesanuay
duldmunguunevesdan nsdmualildgainizidvaanizda (Personal connecting
factor) veadanfinsedaludnazidudgyvrifvseglidwuiflinauianuuifalassasisves
andursouatiiiudiduduuarandigndandlfidugudnarswesaniiuaseuna (ulio D,
Gonzalez Campos, 2000, p. 227; Foyer, 1985, pp. 18-20)
uennfuntiydgindeuysaidemeusngmiloudunansienadatmunengud
i eliiAnn1susuldnguunevesusemavesaai Aarsanadlilduinniang e
snsUszineatufiludesiAndudulnd (Symeonides, 2017, p. 121) Ingiamznsiiuseine

P

Aay Yy a Y & o = v ~ ‘:1' ) Ao !
WNE&@WEJWEJ']?JQULGU']L‘Uua]’]u’luyqﬂllﬂLa@ﬂisﬁ"\!@Lﬂ’]gLﬂﬁl'ﬂLﬂE’J'ﬂﬂUuﬂﬂa‘lﬁwzﬁJﬂJaqLuqﬂqﬂﬂ'}q
a ‘3"

Foyvd 1099 INA0nARRITUNYYINEUBIUTENATDIANANTNRNTANAR (Lex fori) (Loussouarn,

1981, pp. 49-50) @msunses1vUl A8 TA UL LNE WNSANSIY 2481 NS
UaaRganzingrluuiananiiedslinisualiiin sldnguunelneluaiindosduszneu
ANUTENA A9819 YU 11951 38 WIrT1eUaAIIAIeN1TTRf UL ang WnsANTIY

= o ~ A ao 1% ey = ! ‘:4' <
2481 "'Zlflﬂ’]‘VT‘LlﬂﬁmLﬂ’wLﬂEJ’J‘I/IQ@J@']LU']‘UENL‘R]']Mi@ﬂGEszVlL"\]’]Mi@ﬂﬂﬂLLﬂﬂ’ﬂmmﬂLL‘I/I‘L!V]"\]%L"LJU

' Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations (Rome II) Art.4-1. : Unless otherwise provided
for in this Regulation, the law applicable to a non-contractual obligation arising out of a
tort/delict shall be the law of the country in which the damage occurs irrespective of the country
in which the event giving rise to the damage occurred and irrespective of the country or countries

in which the indirect consequences of that event occur.
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FymiludnvaziReaiufugaineifeiifsatuyanalusnasdu q Teiififiodesnislinig
AnvieaveINdNIAnvesyNIUTiendueglulszmalnelhiulumunguaneglne

Tneagu avulainundyaiingunasiiidenisdatuuminguane wie “nguune
Ui ﬁléfﬂinmwﬂ%’aﬁmmﬂummiﬁ’mfﬁaﬁagLﬁawé’nm'ﬁﬁmuﬂgﬂLLUUﬂuaawﬂ’zyfﬁa
warnmadenldyaneiien uenandufiaslalinngnasiidensdatuusisngransdau
lﬁvuﬁm'ﬁwamﬂﬂmmmaé’mu%ﬂﬂgwmamsﬂuwmmwﬂﬂm (Loussouarn, 1981, p. 49)
nsnsgutinfennuduiusananlauinngniseensulingunadiinmenistatuwisng g

aneglureulunveInInTIanNYeUme s TIuYlusasEme

n1sgausulinginasidnflenisiafuuisnguaneidianeg luvauivaveenis

NIIIAINYBUAYIFSTsUYRY lUngMaeaaUseme

nsgausulinginaaiinsienisdaiuwiengying Winnegluvreulunueiningia

=4

AYUYOUMIBSFoTTHY YL ORBUAININTT NgLnaidiaensTatuwisngrueaunsady

1Y

ouisnAfmasgssuyyisnnansaaeuLiudsiifaunisfiualalul ssnaaniug
a15150u5gLeeUl
AMFUUTTAUNIINTIVAUYOUA IS FOITUUYVBINGLN U T8N TTAR UL
npmaneléilenmagnintugnisisnsanuesmagisssugeaevasaniug (Bundesgerichtshof-
BGH) ¢ sausitnanansanassuil 20 egnlsfimalurnzdu massadlisuiladerodluussiiu

15031 LY UAIETIETINYURIN NI IIENTTRNURNNY M ela gl NaIINTT

" Tsag TeaunsusEyeyn NSRS nsesdaAnngunaeiiddededaiusening
nnmnevesuUsHne adel 49/2481 Tungitaudil 14 nangiew 2481, nth 172 $1eidlu Ysrdnd
MU, (2556). A10SUIENGNNIETENINUTEMARNUNARYAAR. NN dinfius
UINYIFEEITUANENS. Y1 289 1T90590 18

16 Foswn ﬂgwmaﬁwizmaﬂgwmamwaiﬁu (Einfahrungsgesetz zum Burgerlichen Gesetzbuche
EGBGB) 1ungunefifinneusgsssuyyuisaniusigieesiiu (Grundgesetz fiir die Bundesrepublik
Deutschland - GG) fviuragauvianiussy (Bundesgerichthoff-BGH) Sefig1unaifiadummueudie

o

sovsuuguuulugussauld



36

Usuldnguunedaywfvesandilildinlinssendudedeseuanell wazeradunaundie
assenINMsUTUldnguinedaynfvesnssenesiidule !’

ludIureamassssuynanius (Bundesverfassungsgericht-BVerfG) A13faded

[

4 weuAAN 1971, (BVerfGE Vol. 31, p. 58)"® Tupdansaniulude “Spanier-Beschluss” fie
Juaidadausniisusesinginasiinsenistaduwiinguineeglureudiavenisnsia

AuraUmesssIylugusidungunenieluvessy

(%
aaa ]

Jounaastlumitiiioddn vedyyfau UJose) wasndueasiiu (Hilde) Aaan1san
nzLlouausd ﬂﬂsﬂjﬁaé’zym@awumﬁaagjﬁﬂiztwn,aaiﬂulﬂmamumiamamﬁauimama
Juaundnenaudnsanedn luvasfdhondsdymfwesiiuavausadediosiuvedyid
wasiiu afngausavsanstuiiomauiaianinieSuauiadn (Evangelisch) waglduglnsen
fimnwieaiwosiuuda ngrnewesiuiidiemsausailldtauegluvmetu (Ehegesetz)
AvualiyarasinmAiuszasdanmsdouausaiivssmaeestiuazdesimiidosuseanis
ougliausasinuszimaiyanatuiidnud uiedudfesvoliusesiumagiuvisdy

(Oberlandesgericht-OLG) NTUASIUNAREDVIBINHUSNLIUNSUAAINTNED S UTDIRINET7

'
= A

Wawnnunisalulisenyidsdesusesmsansaninanilv fSesdsudaiie

YBUNLTUNITUAAINTIEDTUTOIRINA1IUAUTEE1UAIAGIUMAST Li09 Hamm (Der Prasident

v a o v

des Oberlandesgerichts Hamm) &ailg1uveniiuniadeiusesdand1ifindusnaiios 389

= & v

JaleignsTnifarageiesziiies Hamm (Oberlandesgericht Hamm) @a3ladeInAdndy
YBIUTEHUAAGIUNITTVOUMLNYINEUAT (Rechtmapig) Iaglmngnain ausnsy 13(1)

ngrutguiUseulanguuigun ateasdu (Einfuhrungsgesetz zum Burgerlichen

v a

Gesetzbuche Fesialufiazi3ani1 “EGBGB”) U nyaf bin15Mansaunveniulunisausa

o

4

Tnaangnisausadoulidulumungrunedyufvesinigausawiaziie Tudwineieg

&

1% Ay v oA I @

Feanguuneilydedupengmneauy lnguns 42 Ussiianguuneuvisailususenisausa
aosguuuy b nsausadheidloswaznisausaniamandaliiaduudlunsdiidausaela
drenladieshedendurnamedn windlidnesdunisausdluguuuula nsausanss

1 I A % I Y o & 1
ﬂ@u%@ﬂ'ﬂ%@ﬁiﬁﬂ‘mﬁLEJE]?QJULUUGUE]“UG]‘U']’]\?ﬂ'IﬁaiJiﬁﬂiﬂiﬁi\lmqllll'lﬁlﬁ'] 51 way 83-5 Ussua

T lnddimnwdsnandnngegiseidledudiinnuueamagausisaniussy (BGH) fegnatu BGH
18 1NN 1954, NJW, 1954, 837 ; BGH 29 wwwieu 1964, BGHZ 42, 7 ; BGH, 22 flumu 1967, BGHZ,
47,324 ; BGH 17 fiugneu 1968, BGHZ, 50, 370, 373 ; BGH 18 ﬁqmau 1970, BGHZ, 54, 132, 136.

'® BVerfG, Beschluss vom 04.05.1971 - 1 BvR 636/68 https://openjur.de/u/179388.html
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a

ngvnsuisalUy vauidiansaimsausaldlagveusnengrunemnuisluinge
ausadsllanurausaluyuueveIngnuenseA1auInsAImMedn (Kanonisches Recht) luad
ﬁ@’%’amwwzﬁﬂ (Fyrfeasiv) Iameniunisausaunoulal wililavinnisausanions
AmeanAAL (Tridentinische Form der EheschlieRung) usfilunsausafiaaulneveuly
yuvesvasngmnemaudng faudaedifininwvesmawesiuliveudnsausailald
Augmluyuuesaangvaneeauing uanainingmneaudsliseniunismenuilunsdnig
avsarhewdles AUFiasnissuseanisvgilusiisssimafismguali ssnnuauisuies

(%
[ [

(Ordre public) farfu miamaﬂ%ﬂdamawﬁmmamujﬁaLﬂu%'ammm’mmiamamﬂm n13
Jeruldnguuneaduislidasieninsn 30 EGBGB wazunUaye]Asssssuusy (Grundgesetz-
GG) (58)

uananil magauvisiidies Hamm Tdd1sBauunmAninuvesmagfisssuggs
Y93anius (Bundesgerichthoff-BGH) wazAinIN¥1v83AIRAILMITT (Oberlandesgericht-
OLG) Mpsdnsenamauain undayafAnins 13 EGBGB ﬁLwlwal,ﬁ'yawé’qﬁamﬁ%’wizﬁ’udw
nsausafisnfntuagldfunisiuserhreudenguinglulssmedidausaasluandoag uay
Tnsinzassdslulssmmanvosgausanifurniinaend fadflevandssnisansadg
ausar e urnsnamfarausadandiswmuesainnsansadioln Aldidondulud
Uszimainvasnulaanisnaidnseuduluggueinisausaniun guaneuesUssnaningi?
Uwﬁ’agajﬁmmwﬁﬁaﬁumawm’jwnL&Jaiﬁus'?fqa%mﬁzauﬁ’uamuzﬂgwmaﬁﬂuﬂmmﬂuﬂiiﬁ
fiausaluofeglussmaiuvesgansadnedurnssmnd nsanzegisds esansly
mmﬂ%wajwnLaaiﬁuiuﬁwﬁﬁuﬁ&?qasﬂusmﬂizmmm@jama avsiAeafuusanuagnis
gUmIndssguesynsiiiaanmsausaenaldsunansenuld detanuszasdnisdunses
AINETT NYUULRITUII8UTUNAYRINY MR 19U TEImNAT ATz uaNs1lUaINTTUY
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msléaniziieaienfuyaravesansiuiatanluundygAnginaeididaenis
Fafuwisnguaneitisadreanuduiusluaseuadn
Tudwiiiedesivaniuaseuni Wudesiufasldldinngmnedudaagyion
dernegiane swluiwwAnanumiianiivesnavie (patria potestas) Tuasauns Tl
UiﬂﬂgagiuﬂgumaLLW&'jwé”mmaUﬂ%’aLﬂwﬁ?ul,wié’ﬁﬁﬂ%ﬁmaamﬁﬂiﬁaﬁ’mzﬁmumﬂ%aﬂ
a;mLmzLﬁ'méfm%’mgLﬂmﬁﬁ’jwé’wmi%’mﬁ’uumﬂgﬁmamméqﬁizwﬂgmmaﬁu 9 wiwindu
NAsVRITR SfuiusTaRefvenseafiniednitiues (Foyer, 1985, pp. 18-20) dusunisly
dyudviegiduuvesdalunmduiusszninadamnsnuasynsfiveusongmng ns
Amunganziielifiganiziioaameia (Personal connecting factor) 1831481119
Unasesaulaaunils ildgamafnangivesynstu Tuedndulununfsiityaadu
naRnMsausa fasuluFoseuduiussenindaansmuazyasiemadulununguane
Fendufungraneldtisduiunisansa wasfuynsegluanuzdifanuglésrunaunases
fues dunsivaneusamaimualiiulumungrnedyuinieniidiuaniiduluna
wnAadandurmiheseunts Faduildiuniseeniulugeaionis (Raape, 1934, pp.
420-421) Friedrich Carl von Savieny (1779-1861) @ sl@lwaagunalusisn System des
heutigen Romischen Rechts (System of Modern Roman Law) Fadeutuluseningd aa.

aa v v s

1840-1849 71 “NAsAuNITveliduiusseningausa Aosdodney u gilduivesand

o ulifesasds Tamunguinevesnryvusazlunnnaade felnduimniinseunss”?

9 Y 9

'
=

éfm%’ugmmzLﬁ'mLawwﬁ’maqmﬁﬁl,aaﬂi%’ﬁ?u “pianun” Lﬂ&JL‘fﬁJuQﬂﬁﬁgﬂLLmﬁﬁ
Furuslagianizs osnnuduiuslunimsnd fureanisausanuuuifAnues Savigny
unseatdluatdion “dyua” nareiduganiziivafignlinuddydmiuisosaanus
UAAR ATBUATILATUIANUNUYIAUUIAIULUIAAYBY Pasquale Stanislao Mancini (1817-

1888) (Nadelmann, 1969; Valladéo, 1962, p. 87)

% «Ueber den wahren Sitz des ehelichen Verhaltnisses ist kein Zweifel; er ist anzunehmen an

dem Wohnsitz des Ehemannes, der nach den Rechten aller Vélker und aller Zeiten als das Haupt
der Familie anerkannt werden muf3” F. C. von Savigny, System des heutigen Romischen Rechts,

vol. VI, Berlin, Veit, 1849, par. 379, p. 325
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AUAYINTUBNTBINY MU TRUIAIEHAVIN ANTAAgINUANS N NIve

[y 3 wa 1

dusanIpuduRUs lundumLaznsngdu U a.A. 1905 w1 2 Seyalaan Tunsellad

o

v L3 a v

dyanouausa NaveINITANsALN eInUNSNE Fuvesn ausan sdmsunsnd uas
[ a v ) YV & [ a = A o LY vay v 1
adsunsndldulumunguunedysfvesandluvaeiiviinisausa wasUaydaliogns
Fauinnsdsuwlasdyriinausalunendslinssnudessuounindduvesgausa’’
ﬂgvimaﬁwﬂsgmaﬂgwmmwawaiﬁu (Einfihrungsgesetz zum Burgerlichen
Gesetzbuche- EGBGB) atul A.@.1896 u1m51 15 UyaiAnginasai 1180157 Ani UL
nMnereLesusesrUsUnIngduseninsgausalilulunungminedywfaniluves

yIASausa®

T Article 2 la Convention du 17 juillet 1905 concernant les conflits de lois relatifs aux effects du
marriage sur les droits et les devoirs des époux dans leurs rapports personnels et sur les biens
des époux :

« En l'absence de contrat, les effets du mariage sur les biens des époux, tant
immeubles que meubles, sont régis par la loi nationale du mari au moment de la célébration du
mariage.

Le changement de nationalité des époux ou de 'un d'eux n'aura pas d'influence sur le

régime des biens. »

available at https://www.hcch.net/en/instruments/conventions/the-old-

conventions/1905-effects-of-marriage-convention [14 July 2023]

8 faununs 15 EGBGB Tuaauztiu (ndelaann https://www.reichsgesetzblatt.de/D/RGBL-

D/1896/indexhtm) gnssvuluguuuuvasundayaiAlinauysal (Unilateral Conflict-of-Law Rules)
1m51 15 955au3n TeygRdn “annuduiusmnminddusswinsgausa Wulusunguuneieesiumn

N o

andlidyufwesiulurazyininisausa”

151 15 259aaes Tyafinn “vnanillfundedymnAeesiunmendnisausa viie dausafiildyuna
meUsemeaufieglulssimmeesiiu deddngmnevessumaianiifidyvavasiviinisausa egndlsh
MY Aausaanunsovdy neuaNsatwidyadind s liveudmenguinenieling vanedyni

fana”


https://www.hcch.net/en/instruments/conventions/the-old-conventions/1905-effects-of-marriage-convention
https://www.hcch.net/en/instruments/conventions/the-old-conventions/1905-effects-of-marriage-convention
https://www.reichsgesetzblatt.de/D/RGBl-D/1896/index.htm
https://www.reichsgesetzblatt.de/D/RGBl-D/1896/index.htm
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Ussimadiuituifientu (Suk, 2001)

wa o

soumaesiiuldfinuliundydfnmnanianumnaduuntygfnfouysel (Bilateralisation of

o

Unilateral Conflict-of-Law Rules) nani@e ynlrunnsiseananiainunungdn anudunusniansnegay

seingansa Wulumungrinedymfafivasyihnsausa

# §um 11m31 19 EGBGB (1896) 111819lAann https://www.reichsgesetzblatt.de/D/RGBI-

D/1896/index.htm

* Article 14

> Article 15

*> The law of August 5, 1918 on the application of the foreign laws

*> The Law of June 6, 1958 Governing the Application of Laws to Civil Matters Involvin Foreign

Elements


https://www.reichsgesetzblatt.de/D/RGBl-D/1896/index.htm
https://www.reichsgesetzblatt.de/D/RGBl-D/1896/index.htm

66

2. ponauaidraaenIsTanuuangviutevadlneg

dmsunginaeiinaenstaiuliingruevsdlne wees sty aRiiniensiad
WINQVANg WNsANIIY 2481 Sapsazvisuluifnauilisnumilevasielunsauasiuay
nguaneunainfIsaseuaslugaateldeaty dviunisiimuangrunedlddsduiy
Auduiusaeluaseuass lunsesrydyaAdnmienstaiuuranguang wnsAnsy 2481
Usnguniiyalaiimualidyuivesandviedeiuranziisideagieununanuoidu
Tnglunseunsasieteluil

TughuiiAedestunuduiusseninagansaludiuiunnudusiusTunsdius
Usngluanes 21 dawsnes 22 1udesmnuduiuslummingaussninsgausa

WM 21 “Ofausadldyuindusieniu vietnn3enldundedunfuieandlaonis
ausa Anuduiusserinaniinien idulumungrunedyufdusiuiuwisgausa

Tunsdifin3endldlaundsdymfuianilasnisansa anuduiudseninaningen
T dulumungrunedeyeifuisend”

ya o 1

wns7 22 “Gilafidyaneuausa nindduszwinsanilnsebidulunungmne

Heyuf
% = a N o a 1 [y U A | a a Y
aanfiuaznsendidyuAunne1eiu nsndduseninandnsetmdulunungmang
feyuFit el

1 == v &a 1 a a 1 ::4' d' [ [ a [ ) ¥ &
28191507 nTndauszuinadnsen Tudruinelrnuadamsunsnglmdulumniu
nvIneLiadUNNIngadutuney”

'
£

W1 23 “Hawiansausanelayefaliluasansineu deulignnsenunsen

=

mnInenainsausadausaneladenimiensasshelaundadyuawnnaieiunie

eCe_

P3N lAUNYULINNSANSE”

dmsuanuduiusseninednuisnuasynsiyeumenguunety 1wy ansues

a0

ynsnvgldveanavesinmionnsnn Qildnuvesyns s1unaunasesunsndaunsaniineyns
elunsdruduazlumaninddu (atla mlye, 2555, ni 114) YsngundyaAnivunli

Ty Avesdnndugainiziies loun 11031 30 255eusn “@vduazminfiszndnednnuisen

o

[y

fuynsraumenguuie Iadulumunguunedyeifvesdan” lnewindaasudywid ans
v o I a e v a a ) a a 1%
wagntnseninedanunsawasunsiiiagdesUasuwdatiununsivdsudyyifvesdnifig
wazmndndeTin avsuaznthfissninunsaduyssidinsdendulumungnunedyyid
vosinselunuiy nedewuieatunisiidaunsaivgrninainiu Adwndesddngmune

doyvfvesdinmely (anevien wasgiiy, 2482, w1 334-335)



67

dmsunng 29 SRl “nsiluyasveusienguanenseld liiduluaiy
nruedyaLisandvensaturaeiynsiuin dminlusaeiina ity aidlafuwn

=~ Y &9 v g o a =t =~ i '
Aumedowds Aidulunungranedyuifvesandluvasniwnnnumie” way 1057
31 Jednyelddn “mssuluyasveumenguune Tidulumunguunedyyfvesdniluvazy
v 2 & Y N vee | N v a9 v 1y a
suiniduyns dmnluvastudanlatwnanumedewsy Aduluaunguunedyui
yosinluvazntaiaume” Mduiunsiiasanaauganudulnuazynsiveusie
ngMNIERaYAUENYIAvRINISAETuRnTAnuenausailuyasmungruie Fadunis
AemsANuduiusnunguueATauAsITEnItyaskazdn nMsimungansfeINdyia
vosdalunaziiynsiianiasuiinduyns fwdinenddeldudwsomumunzauvedyn
nsngIdinauiligndeasmisesnisidentfifideanivsousan weswindunisnens
ANUFUNUTN NN M TENIITA kAT UA T

Yo a 1Y A a Ao a A A a
nstidesuemaHaTeRsINgVEne e znedymAresaivsetnn

luaruduiuslunsaseuailuisinguinedaduvedneusingegliuindn aeven wa

v

991e (2482, i1 301-302) 83U18791 NM3NN1As1 21 VayglAuenliiduaesassa e luassa

9

wils WeanilnSenddeyvfsiniy tue1aUussasAiAuNaNLAAUELENIATERINYTY @03

1 [y |

TnatgaAlildnguunedgyufsusuiu dunisagldnguunedyeifvesaditudunisuans

' [
¥ 1% a A=

Pesniuvesmant dududesniiunddulasanuindumszldamisaaglildngumine

[ a a

dvfvesaninssewsazinela Anfiayd Junswanla (2564, i1 433 way 448) T4

o

mesueInsUelRgainiziietdnvasil Wunisnaumndiifiansanidierssuungung

a o v o 1Y . . ) Ao v o o |
YeeUsEnANN g0 U yanandn (Principal person) 4l ussuunguanenldvsduwn
ATBUATINIUNNIANLLRLLEiUYARaVENYRIATRUATINGY 9 IneliTngussasdiieliiia

ﬂ’J’]ZLILL‘Li‘LlEJULLa%ﬂ’J’]?,JLﬁcj‘lJL’eJﬂﬂ’]Wiu‘l/l’Nﬂ%]MN’]EJLLﬂlﬂia‘Uﬂ%’J

UseiAud i eadeslnenssiun1sided e untgaAuinsd 21, 22 way 30

o

N3eIURYYRIINIENTTATULNING MUY WNSANTIY 2481 FermuaganIgieIdImsu

[ (% s

ANUFNRUSSENINaniinsse ey Nyan1ziiean1eiI7e9all wagdmsuauduiug

serhdmunsawazynshiegNyanisineamzivesdnuy Jaujashilainlasudnina

Y 9

PnLAaisesnstendntetlulugluaseuniitudnnenanAulEloN1ATENINNTBLAE

wva ¥

nijakarnannsudenuURsemauianalusgsssuygyvield



68

N1 999AINYDUAINTFITTUYYVRING NI TG 8N 5T UiaNgvane iy
NANAULHNBNIATENINYIBUATND WazUaNN1TTUEaNUJUAN MRS

walunguanesisuseme
wanAIElanIAwaznannIsiidenufuRmemauiang Wundnnsiivsinged
lusgsssuyauamatgUsemalutagdu mMnsiaaeunnuveumesgsssuygliladndney

[

WgenguaneansUyiAuamasgsssnygvomaslssmalaiiloniaidadeuszfiuninuyey

9 Y

v o v

A18¥3555uunvesuUnUgAnginugiinnten1sTatuuvangnang lugiug Tngunanis

o

MTIRFABUANIUYBUMNILITITTUUYLAENTS

1. AIATFSTTUYUINANIUS 1515043 g180550U

nnMaNEiug I (Grundgesetz-GG) wie Seossuuaniusanssusgieesuil A,
1949 $UsBIENAMLELDNIATEINELasudelung 3 155Raes tnefinalddadude
31 flunay 1953 Faderduvildlundnanuanenmanngisoslunguuneiesiu wdnns
é’qmd’nﬁmﬁaﬂmﬁlmgwmamiﬂ’ﬁyzﬁaL&Jaiﬁﬂﬂ,ﬁaamﬁﬁaaﬁwé’ﬂmwmauammz'm'N
afuaznssen drudssduid esmnudndulunisudlungminediussaanguuneusis
(EGBGB) Faaysifingunamiindienisinduuiangmung® wiloliaenadestundnaimiaue
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* “Die Kollisionsregelung des Art. 15 I, Il Halbs. 1 EGBGB kniipft stets an die Staatsangehdrigkeit
des Mannes an. Das ist mit Art. 3 Il GG unvereinbar. Dieser Verstof3 gegen das
Gleichberechtigungsgebot (3t sich auch nicht mit der Erwdgung ausraumen, die Anwendung des
Heimatrechts des Mannes kénne fur die Frau glnstiger sein und habe daher nicht ohne weiteres
ihre Benachteiligung zur Folge” (BVerfG Beschl. v. 22.2.1983 - 1 BvL 17/81, BeckRS 1983, 2154,

beck-online)
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D/1896/index.htm)
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O rapporti personali tra coniugi di diversa cittadinanza sono regolati dall'ultima legge nazionale

che sia stata loro comune durante il matrimonio o, in mancanza di essa, dalla legge nazionale
del marito al tempo della celebrazione del matrimonio" Available at :

https.//www.gazzettaufficiale.it/eli/eu/1942/04/04/79/sg/pdf [14 July 2023]
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“! Art. 3 Constitution of the Italian Republic

All citizens have equal social dignity and are equal before the law, without distinction of sex,
race, language, religion, political opnion, personal and social conditions. (...)

* Art. 29 Constitution of the Italian Republic

The Republic recognizes the rights of the family as a natural society founded on marriage.
Marriage is based on the moral and legal equality of the spouses within the limits laid down by

law to guarantee the unity of the family. Available at:

https://www.senato.it/documenti/repository/istituzione/costituzione _inglese.pdf [14 July 2023]
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! Disposizioni sulla legge in generale-art. 20 (Legge regolatrice dei rapporti tra genitori e figli).
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| rapporti tra genitori e figli sono regolati dalla legge nazionale del padre, ovvero da quella della
madre se soltanto la maternita' e' accertata o se soltanto, la madre ha legittimato il figlio.

(...) Available at: https://www.gazzettaufficiale.it/eli/eu/1942/04/04/79/sg/pdf [14 July 2023]
45

Disposizioni sulla legge in generale-art. 19 (Legge regolatrice dei rapporti patrimoniali tra
coniugi).

| rapporti patrimoniali tra coniugi sono regolati dalla legge nazionale del marito al tempo della
celebrazione del matrimonio. (...) Available at :

https.//www.gazzettaufficiale.it/eli/gu/1942/04/04/79/s¢/pdf [14 July 2023]
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* Gesetz zur Neuregelung des Internationaled Privatrechts Vom 25 Juli 1986. [online] Available
from:

http://www.bebl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger BGBI&jumpTo=bgbl186s1142.pd
f[14 July 2023]
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" funans 14 EGBGB atula.a.1896 (1ndalaann https://www.reichsgesetzblatt.de/D/RGBL-

D/1896/index.htm)
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* masnngrunedaiuludnuuedingn Sendn undy
(Unilateral Conflict-of-law Rule)

“ Artikel 14(1). Die allegemeinen Wirkungen des Ehe unterligen

1. dem Recht des Staates, dem beide Ehegatten angehdrten, wenn einer von ihnen diesem Staat
noch angehort, sonst

2. desm Recht des Staates, in dem beide Ehegatten ihren gewdhnlichen Aufenthalt haben oder
wahrend der Ehe zuletzt hatten, wenn einer von ihnen dort noch seinen gewdhnlichen
Aufenthalt hat, hilfsweise

3. dem Recht des Staates, mit dem die Ehegatten auf andere Weise gemeinsam am engsten
verbunden sind.

* Artikel 14(3).

Ehegatten kdnnen das Recht des Staates wahlen, dem ein Dhegatte angehdrt, wenn des
Voraussetzungen des Absatzes 1 Nr 1 nicht vorliegen une

1. Kein Ehegatte dem Sttat angehdrt, in dem beide Ehegatten ihren gewdhnlichen Aufenhalt
haben, oder

2. die Ehegatten ihren gewdhnlichen Aufenthalt nicht in demselben Staat haben.

Die Wirkungen der Rechtswahl enden, wenn die Dhegatten eine gemeinsame Staatsangehirigkeit

erlangen
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*! flununsn 15 EGBGB adula.a. 1896 (Wndslaan https://www.reichsgesetzblatt.de/D/RGBL-

D/1896/index.htm) gni1etuluguuuuvesundiyaiilinsauysal (Unilateral Conflict-of-Law Rules)
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> Artikel 15 Guterstand
(1) Die Guterrechtlichen Wirkungen der Ehe unterligen dem bei des Eheschliefgebenden Recht.
(2) Die Ehegatten konnen fur die guterrechtlichen Wirkungen ihrer Ehe wahlen
1. das Recht des Staates, dem einer von ihnen angehort,
2. des Recht des Staates, in dem einer von ihnen seinen gewdhnlichen Aufenthalt hat, oder
3. fur unbewegliches Vermogen das Recht des Lageorts.
(3) Artikel 14 Abs. 4 gilt entsprechend.
(4) Die Vorschriften des Gesetzes Uber den ehelichen Guterstand von Vertriebenen und
Fluchtlingen bleiben unberihrt.
> Artikel 17 Scheidung
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AlasunisunlaleelnesgiyaRaciuf 31 fuian a.a. 1995 laeu1ns 30 veanguuieady

<9

(1) Die Scheidung unterliegt dem Recht, das im Zeitpunkt des Eintritts des Rechtshagigkeit des
Scheidungsantrags fur des allgemeinen Wirkungen der Ehe mafigebend ist. Kann die Ehe hiernach
nicht geschienen werden, so unterliegt die Scheidung dem deutshen Recht, wenn der die
Scheidung begehrende Ehegatte in diesem Zeitpunkt Deutscher ist oder dies bei des
Eheschliefung war.
(2) Eine Ehe kann im inland nur durch en Gericht geshieden werden.
(3) Der Versorgungsausgleich unterliegt dem nach Absatz 1Satz 1 anzuwendenden Recht; er ist
nur durchzufthren, wenn ihn das Recht eines der Staaten kennt, denen die Ehegatten im
Zeitpunkt des Eintritts der Rechtshangigkeit des Scheidungsantrags angehéren. Kann ein
Versorgungsausgleich danach nitch stattfinden, so ist er auf Antrag eines Ehegatten nach
deutschem Recht durchzuftihren,
1. wenn der andere Ehegatte in der Ehezeit eine inldndische Versorgungsanwartschaft erworben
hat oder
2. wenn die allgemeinen Wirkungen der Ehe wahrend eines Teils der Ehezeit einem Recht
unterlagen, das den Versorgungsausgleich kennt,
soweit seine DurchfUhrung im Hinblich auf die beiderseitigen wirtschaftlichen Verhaltnisse auch
wahrend der nicht im inland verbrachten Zeit der Billigkeit nicht widerspricht.
> Art. 29. (Rapporti personali tra coniugi) Legge 31 maggio 1995, n. 218 Riforma del sistema
italiano di diritto internazionale privato.

1. | rapporti personali tra coniugi sono regolati dalla legge nazionale comune.

2. | rapporti personali tra coniugi aventi diverse cittadinanze o piu' cittadinanze comuni sono
recolati dalla legge dello Stato nel quale la vita matrimoniale e' prevalentemente localizzata.
[online] Available from: https://www.normattiva.it/uri-res/N2L s?urn:nir:stato:legge: 1995-05-

31,218lvig=2020-09-17 [14 July 2023]
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> Art. 30. (Rapporti patrimoniali tra coniugi) Legge 31 maggio 1995, n. 218 Riforma del sistema
italiano di diritto internazionale privato.

1. | rapporti patrimoniali tra coniugi sono regolati dalla legge applicabile ai loro rapporti
personali. | coniugi possono tuttavia convenire per iscritto che i loro rapporti patrimoniali sono
regolati dalla legge dello Stato di cui almeno uno di essi €' cittadino o nel quale almeno uno di
essi risiede.

2. 'accordo dei coniugi sul diritto applicabile e' valido se e' considerato tale dalla legge scelta
o da quella del luogo in cui l'accordo e' stato stipulato.

3. Il regime dei rapporti patrimoniali fra coniugi regolato da una legge straniera e' opponibile ai
terzi olo se questi ne abbiano avuto conoscenza o lo abbiano ignorato per loro colpa.
Relativamente ai diritti reali su beni immobili, lopponibilita’ e' limitata ai casi in cui siano state
rispettate le forme di pubblicita’ prescritte dalla legge dello Stato in cui i beni si trovano. [online]

Available from: https://www.normattiva.it/uri-res/N2L s?urn:nir:stato:legge:1995-05-

31;218lvig=2020-09-17 [14 July 2023]

> Art. 36-1 (Rapporti tra genitori e figli) Legge 31 maggio 1995, n. 218 Riforma del sistema italiano
di diritto internazionale privato. | rapporti personali e patrimoniali tra genitori e figli, compresa la
((responsabilita’ genitoriale)), sono regolati dalla legge nazionale del figlio. [online] Available from:
https.//www.normattiva.it/uri-res/N2L s?urn:nir:stato:legge:1995-05-31;218lvig=2020-09-17 [14 July
2023]
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*" Articulo 9.2 del Codigo Civil (1974). Las relaciones personales entre los conyuges se regiran por
su ultima ley nacional comun durante el matrimonio y, en su defecto, por la ley nacional del
marido al tiempo de la celebracion.

Articulo 9.3 del Codigo Civil (1974). Las relaciones patrimoniales entre los conyuges, a falta o
por insuficiencia de capitulaciones permitidas por la ley de cualesquiera de ellos, se regiran por
la misma ley que las relaciones personales. El cambio de nacionalidad no alterara el régimen
econdmico matrimonial, salvo que asi lo acuerden los conyuges y no lo impida su nueva ley
nacional

[online] Available from: https://www.boe.es/buscar/act.php?id=BOE-A-1889-

47638b=17&tn=1&p=19740709#art9 [14 July 2023]

*% Ley 11/1990, de 15 de octubre, sobre reforma del Codigo Civil, en aplicacion del principio de
no discriminacion por razén de sexo [online] Available from: .

https.//www.boe.es/buscar/doc.php?id=BOE-A-1990-25089

> Articulo 9.2 del Codigo Civil (1990). Los efectos del matrimonio se regiran por la ley personal
comun de los conyuges al tiempo de contraerlo; en defecto de esta ley, por la ley personal o de
la residencia habitual de cualquiera de ellos, elegida por ambos en documento auténtico
otorgado antes de la celebracion del matrimonio; a falta de esta eleccion, por la ley de la
residencia habitual comun inmediatamente posterior a la celebracion, y, a falta de dicha

residencia, por la del lugar de celebracion del matrimonio.
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% Loi portant le Code de droit international prive Art. 48. § ler.
Sous réserve des articles 49 a 54, les effets du mariage sont régis :

1° par le droit de UEtat sur le territoire duquel l'un et l'autre époux ont leur résidence
habituelle au moment ou ces effets sont invoqués ou, lorsque l'effet invoqué affecte un acte

juridique, au moment ou celui-ci a été passeé ;
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2° a défaut de résidence habituelle sur le territoire d'un méme Etat, par le droit de ['Etat dont
'un et l'autre époux ont la nationalité au moment ou ces effets sont invoques ou, lorsque leffet
invoqué affecte un acte juridique, au moment ou celui-ci a été passé ;

3° dans les autres cas, par le droit belge.

[online] Available from: https.//www.ejustice just.fgov.be/ [14 July 2023]
61

Loi portant le Code de droit international privé. Art. 49.
§ ler. Le régime matrimonial est régi par le droit choisi par les époux.
§ 2. Les époux ne peuvent désigner que l'un des droits suivants :
1° le droit de UEtat sur le territoire duquel ils fixeront pour la premiére fois leur résidence
habituelle apres la célébration du mariage ;
2° le droit de 'Etat sur le territoire duquel l'un d'eux a sa résidence habituelle au moment du
choix ;
3° le droit de UEtat dont l'un d'eux a la nationalité au moment du choix.
%2 Art. 51. A défaut de choix du droit applicable par les époux, le régime matrimonial est régi :
1° par le droit de U'Etat sur le territoire duquel l'un et l'autre époux fixent pour la premiére fois
leur résidence habituelle apres la célébration du mariage ;
2° a défaut de résidence habituelle sur le territoire d'un méme Etat, par le droit de ['Etat dont
l'un et l'autre epoux ont la nationalité au moment de la célébration du mariage ;

3° dans les autres cas, par le droit de U'Etat sur le territoire duquel le mariage a été célébré.
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" Article 3

The matrimonial property regime is governed by the internal law designated by the spouses
before marriage.

The spouses may designate only one of the following laws -

(1) the law of any State of which either spouse is a national at the time of designation;

(2) the law of the State in which either spouse has his habitual residence at the time of
designation;

(3) the law of the first State where one of the spouses establishes a new habitual residence after
marriage.

The law thus designated applies to the whole of their property.

Nonetheless, the spouses, whether or not they have designated a law under the previous
paragraphs, may designate with respect to all or some of the immovables, the law of the place
where these immovables are situated. They may also provide that any immovables which may
subsequently be acquired shall be governed by the law of the place where such immovables are
situated.

' Article 4

If the spouses, before marriage, have not designated the applicable law, their matrimonial
property regime is governed by the internal law of the State in which both spouses establish
their first habitual residence after marriage.

Nonetheless, in the following cases, the matrimonial property regime is governed by the internal
law of the State of the common nationality of the spouses -

(1) where the declaration provided for in Article 5 has been made by that State and its
application to the spouses is not excluded by the provisions of the second paragraph of that
Article;

(2) where that State is not a Party to the Convention and according to the rules of private
international law of that State its internal law is applicable, and the spouses establish their first
habitual residence after marriage -

a) in a State which has made the declaration provided for in Article 5, or



90

UNIATITNITDINITATIVAMANBIUA I TFTTTU U Vs uNUayaiAnses1vUinyeld

v

108NTTANUUVIINYUUIY WNSANSIT 2481 AU NANAIULHNBNIATENTNY

wguaznge waznann1sliideanuuafleimauvisine

v v
€ v 1

UNALATIENRTARg VNI UgIUNI1 NYnaiinren1sTatuwianguune lasunis

v [ wa

gousulvinglureutieveniinsrannuveumeigsTsyaALtuundydRa sty ivieis

Y

'
vad

arsUnyelou o luszuunguine Tnefivszinubidesinnsanseluiinisivuaganiziien

o

YaengLnugi I e sTatuLianguineuans i nguinedysnfvesand dmu
Adus ViR eAvBminAseminsgansasndangmnedyudvesindmiunnuduiusvie
AvEnihiiszrinadanunsnuazyssiuasieidndondnanuaieanseinamanuildzy
nsTusewusEeTTuYnvadlneviseal

dnsulszmealve masgessuyadilinedtadeanuveuiiesgsssuyguuuiu

sUsTsullosnaaninsldnse vl aAdnmenstaiuuiingmang wisAnsiy 2481 919

[

flalnidn weanINddmMIUNIINTIIANUYDUAILITETTUY YL UUUINSTTU N34 Unya)R

ALY

aananealdlynguaneniddlvnnuddguindn wagerainananudlainldlanewng

va o

luneanstalRduaznssnuronnuElpnIATErIIANAluanwgRgatuiuANuiugoaln

>

ngrunenazAavesUszmady 9 luedn Tuusunvesnguuielneddivssnulidesiansan

JnananuatenInsEnInaaun o lufinalddsaululsuumareingnaeiinfaenis

v o

afukanguevadlnglavsaly

faugldnngunaaiinsienistanuwianguunsas lildninuednsning senineand

[y

A A Vel 1 Y} 1 & = ° SORRY)
ﬂiiﬂ'ﬁ/ﬁ@‘U@'Wllrliﬂqﬁlﬂllﬂ'mﬂl,mﬂ@"lﬂﬂUI@EJG]iQLLG]SJNaLUuLWENﬂ'ﬁﬂ'WWu@IﬂQMlI’]EJ‘V]I‘?I‘UQ@‘U
| a a v A | = [ Py (Y LY va PN Ly wa
duaninthnvesdnsilazilulsenisiaffuegiungrungansiyafvesussmanundeyeda

ngranedaiuiinualilddsdu gdduengauainisusuldnguaneanstydaveangmung

dmfvesafonadunuundiensserwinninnisusuldnguunedyvifvesnssemse

b) in a State which is not a Party to the Convention and whose rules of private international law
also provide for the application of the law of their nationality;

(3) where the spouses do not establish their first habitual residence after marriage in the same
State.

If the spouses do not have their habitual residence in the same State, nor have a common
nationality, their matrimonial property regime is governed by the internal law of the State with

which, taking all circumstances into account, it is most closely connected.
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